
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

16th September’ 2016 

 

MONEY APPEAL NO. 1/2016 

    Md. Murad Ahmed 

    Son of (L) Rafique  

 R/o Nepalipatty, PO & PS-Tezpur 

 Mouza- Mahabhairab 

 Dist - Sonitpur, Assam ------ Appellant/plaintiff 

-Vs- 

Year Ali (Deceased) 

Kabar Khana Road 

Tezpur Town, PO- Tezpur,  

Dist- Sonitpur, Assam 

Represented by his LHs - 

(1)  Mustt. Sakina Khatoon 

W/o (L) Year Ali 

(2)  Asraf Ali 

S/o (L) Year Ali 

(3)  Aman Ali 

S/o (L) Year Ali 

(4)  Mustt. Arjana Begum 

D/o (L) Year Ali 

(5)  Mustt. Rupa @ Sonu Buri 

D/o (L) Year Ali 

Wife of Rafi Ahmed 

All are residents of - 
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Kabar Khana Road 

Tezpur Town, PO- Tezpur,  

Dist- Sonitpur, Assam 

   (6)  Mobina Begum 

D/o (L) Year Ali 

Wife of Md. Allauddin Ahmed 

  R/o N.T. Road, Kachargaon, Ward No.4 

  PO -Tezpur 

Dist - Sonitpur, Assam 

   (7)  Taslima Begum 

D/o (L) Year Ali 

Wife of Md. Nasiruddin Ahmed 

  Residing behind Kacharigaon, Ward No.4 

  PO -Tezpur 

Dist - Sonitpur, Assam           --- Respondent /Defendants 

       

    

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 30-09-2015 passed by the learned Munsiff, No.1, Tezpur in 

Money Suit No. 23 of 2007, dismissing the suit of the appellant/plaintiff, came 

for final hearing on 12-08-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 

30-09-2015, passed by the learned Munsiff, No.1, Tezpur, in Money Suit No. 23 

of 2007, whereby the plaintiff’s suit was dismissed.  The appellant as plaintiff 

instituted the Money Suit against the defendants seeking recovery of money 

due from the defendant to the plaintiff.  
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Case of the Plaintiff: 

2) The plaintiff claimed that defendant was having shop-room at Tezpur 

Chowk Bazar belonging to Tezpur Municipal Board and one of the shop rooms 

was 154 (A and B). The said room was partitioned and divided into two rooms 

for over 30 years. Initially this room was in the name of the defendant’s 

deceased son and in 1997 the defendant got the rooms transferred into his 

own names. Plaintiff became a sub-tenant under the defendant in 1998 in room 

No.154 (A). Few months after taking the room, the plaintiff had to pay advance 

amount of Rs.1,00,000/- to the son-in-law of the defendant as he demanded 

the same and it was given in the hands of the defendant’s wife. A written 

agreement was entered on 18-01-2000 between the parties showing the 

advance money paid. The monthly rental of the room was Rs.1500/- per month 

and it was agreed that Rs.500/- from the advance money shall be adjusted 

towards the monthly rent and plaintiff was to pay Rs.1,000/- per month only. 

The agreement was to expire on 18-11-2004.  

 

3) On 10-10-2001 the Tezpur Municipal Board allotted the plaintiff the 

tenancy right against the room No.154 A and thus the plaintiff remained tenant 

under the defendant until 09-10-2001. Thus, the plaintiff started paying the 

rental to Tezpur Municipal Board. Therefore, the plaintiff was entitled to return 

of the balance amount of Rs.90,000/- from the defendant and he asked for the 

refund after 18-11-2004 as the agreement was to expire only then. Defendant 

assured that he will refund the money but did not. In the meantime, the son-

in-law of defendant became the Vice Chairman of Tezpur Municipal Board in 

August, 2006 and tried to oust the plaintiff from shop room No.154 A but he 

failed. Again, on 01-05-2007 the plaintiff requested the defendant to refund the 
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balance amount of Rs.90,000/- but excuses were made. Hence, the plaintiff 

field the present suit with the following prayers:  

(i) decree for Rs.1,17,900/- (interest @ 12% on Rs.90,000/-) ;  

(ii) decree for payment of interest on principal amount from date of 

suit till realization;  

(iii) cost of the suit; 

(iv) any other relief(s) as the Court may deem fit and proper.  

 

Case of the Defendant:  

4) The defendant claimed that the suit is not maintainable; that there is no 

cause of action; that the suit is bad for non-joinder of the son-in-law of 

defendant at whose behest the sub-tenancy was created. It was further stated 

that the agreement is a forged document and payment against such forged 

documents cannot be allowed. It was further stated that no sub-tenancy was 

created in favour of plaintiff and rather he was carrying a partnership business 

for period of 4 years 10 months along with the defendant vide partnership deed 

dated 31-12-1999 and the said partnership business expired on 31-10-2004. As 

per the partners hip deed the plaintiff was obliged to make payment of 

Rs.1500/- to the defendant and the same is not a monthly rent as claimed by 

the plaintiff. The defendant was in fact a limited partnership sharing 

guaranteed benefit of gain from the business to the extent of Rs.1500/-. The 

defendant further alleged that the suit is barred by limitation, it is hit by 

principles of waiver, estoppel and acquiescence.  

 

5) Defendant further alleged that resolution of Board’s General Meeting 

dated 03-02-2001 contained statement of policy adopted by the Board in 
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connection with the tenancy in respect of its shop rooms and cannot read as a 

resolution for creation of tenancy in favour of the plaintiff. It was further stated 

that the question of validity of the tenancy between the plaintiff and Tezpur 

Municipal Board was directly and substantially involved in an earlier suit 

between the defendant and the plaintiff  (TS No.96/06) and it was pending at 

the time of filing of the present suit. It was further stated by the defendant that 

on execution of the so called agreement dated 10-10-2001 the alleged sub-

tenancy became non-existent and any claim founding on such agreement 

became time barred long before 10-10-2004 and merely because the so called 

sub-tenancy agreement is stated to have expired on 18-11-2004, the limitation 

cannot be extended. Hence, the suit is barred by limitation. Hence, it was 

prayed that the suit be dismissed with compensatory cost.   

 

6) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary party?  

3. Whether the defendant took an amount of Rs.1,00,000/- from 

the plaintiff by executing an agreement?  

4. Whether the plaintiff is entitled to Rs.1,17,900/- from the 

defendant?  

5. Whether the plaintiff is entitled to the decree as prayed for?  

6. To what other relief the parties are entitled to?  

Additional Issue: 

7. Whether the suit is barred by law of limitation?  

8. Whether there is cause of action for the suit?  
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7) The plaintiff side adduced the evidence of three witnesses and exhibited 

certain documents in support of its case. Defendant has submitted evidence of 

two DWs and exhibited documents in support of his case. After hearing both 

the sides and going through the materials available on the record, the ld. 

Munsiff dismissed the suit of the appellant/ plaintiff. Being aggrieved with the 

Judgment and decree passed by the trial court the appellant/ plaintiff preferred 

this appeal.  

 

Grounds for Appeal: 

8) The appellant/plaintiff pleaded that Issue No.7 (whether the suit is 

barred by limitation?) was not properly appreciated by the trial court and Ext.1 

was not correctly taken into consideration. Point No.3 of the said agreement 

stated that the rent of the tenanted premises would be Rs.1,500/- per month 

and out of which, Rs.500/- was to be adjusted against the advance amount of 

Rs.1,00,000/- till the tenancy period. Ext.1 was silent about the refund of 

balance amount or even its adjustment. In case of renewal of the tenancy the 

appellant was entitled to get refund after 18-11-2004 and this right would have 

accrued on and from 18-11-2004. This important factor was overlooked by the 

ld. trial Court.  

 

9) Appellant also stated that the Municipal Board in accordance with its 

policy decision regularized at least 27 sub-tenants including the appellant. The 

creation of sub-tenant, though illegal, was not uncommon.  The Board had 

acquiescence such acts of defendant, as every one was at fault in such a 

situation the penalizing only the sub-tenant is wrong. The defendant never 

challenged the legality of Ext.1 u/s 23 of Contract Act nor raised such an issue 
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and neither did such an issue arise out of the pleadings. It was incorrect on 

part of the ld. trail Court to raise an issue on its own without affording 

opportunity to the plaintiff/appellant to legally meet the same and hence, the 

finding in this regard deserves reversal. The appellant also prayed that the 

evidences on record do not support the decision of the Court below particularly 

in decision in Issue Nos. 7 and 8. Hence, it was prayed that the impugned 

judgment and decree be reversed.    

 

DISCUSSION, DECISION AND REASONS THEREOF: 

10) I have heard both sides and also have gone through the pleadings and 

the evidence on record. It appears from the Appeal Memo & the arguments 

forwarded that the appellant is aggrieved by the decision of Ld. Munsiff for 

Issue Nos.3, 4 & 7 particularly. Hence, these two issues are visited herein 

below along with the resultant issue Nos. 5 and 6.  

 

ISSUE NO.7: Whether the suit is barred by limitation? 

 Decision by Ld. Munsiff in the impugned judgment:  

11) Ld. Munsiff observed that the plaintiff had himself pleaded that he 

entered into a written agreement on 18-01-2000 and an advance of 

Rs.1,00,000/- was paid. This agreement was to expire on 18-11-2004. The 

plaintiff himself stated that he remained the tenant of defendant only till 09-10-

2001 and from 10-10-2001 he became the tenant of Tezpur Municipal Board. 

The Ld. Munsiff observed that period of limitation of recovery of money is 3 

years and as per the admission by the plaintiff the alleged agreement was to 

expired on 18-11-2004 but remained a tenant under the defendant only till 09-
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10-2001. Hence, the plaintiff seized to be a tenant under the defendant on 09-

10-2001 and therefore the period of limitation for seeking recovery of the said 

amount starts running from the date when the plaintiff seized to be a tenant 

and not from the date when the agreement was expired. As the suit was filed 

in 2007 i.e. after the period of limitation of 3 years has expired, the suit has 

become barred by limitation.  Hence, Issue No.7 was decided against the 

plaintiff.   

 

My decision and reasons thereof:  

12) Limitation Act lays down that a suit for recovery of money due has to be 

field within three years from the date falling due for payment. In the present 

case, the agreement would have expired on 18-11-2004 and the limitation 

period would have started only after that. However, materials on record and 

the plaintiff own statement in the plaint and evidences reveal that though 

initially he was supposed to stay as sub-tenant under the defendant as per 

alleged sub-tenancy agreement till 18-11-2004, however on 10-10-2001 he 

became a tenant under Tezpur Municipal Board and stopped paying rent to the 

defendant. This implies that the alleged tenancy agreement entered between 

the plaintiff and the defendant expired the moment the plaintiff shaded the 

character of sub-tenant under the defendant on 10-10-2001 and became a 

tenant under Tezpur Municipal Board. Thus, the limitation period for filing suit 

for recovery of any amount due from the defendant as a result of the said 

agreement started on 10-10-2001. As the plaintiff has field the suit in 2007 it is 

ample clear that it has been filed much beyond the limitation period.  

 

13) In view of the above discussion, I find the decision of Ld. Munsiff in 
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accordance with law and therefore decision in Issue No.7 is not interfered 

with.  

 

ISSUE NO.3: Whether the defendant took an amount of 

Rs.1,00,000/- from the plaintiff by executing an 

agreement?  

ISSUE NO.4: Whether the plaintiff is entitled to Rs.1,17,900/- 

from the defendant?  

14) Ld. Munsiff had decided the Issue Nos. 3 and 4 together for sake of 

convenience. Hence, they are discussed together herein below. 

 

 Decision by Ld. Munsiff in the impugned judgment:  

15) Ld. Munsiff went through the evidences and observed that the plaintiff 

as PW-2 exhibited the agreement with Municipal Board dated 10-10-2001 and 

the certified copy of resolution taken by the Board as Ext.3. In support of his 

evidence PW-1 produced PW-2 who supported the case and claim of the 

plaintiff. PW-2 exhibited the signature of then Vice Chairman Prafulla Kalita as 

Ext.2(d) and his signature as Ext.2(a), (b) and (c). PW-2 denied that Ext.1 is 

illegal. Ld. Munsiff observed that defendant has taken the stand that contract 

between the plaintiff and the Tezpur Municipal Board (Ext.2) is illegal u/s 64 

Assam Municipal Act. Ld. Munsiff discussed s.64 of the said Act & came to the 

conclusion that Board is compulsorily required to sanction any contract and that 

it shall be in writing and signed by at least two persons in respect of any sum 

exceeding Rs.500/-. However, Ext.2 is a tenancy agreement where monthly 

rent was fixed @ Rs.100/- per month and therefore said contract does not 
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attract the conditions laid down in s.64 Assam Municipal Act, therefore it is 

valid contract and is not required to be sanctioned.  

 

16) To prove the tenancy agreement with the defendant the plaintiff 

exhibited the same as Ext.1 & recognized his signature as Ext.1(a), (b) and (c) 

and PW-2 recognized the signature of defendant as Ext.1 (d), (e) and (f). 

Ext.1(g) is the signature of witness Md. Yeajuddin and Ext.1(h) is the signature 

of witness Wajid Hussain. Plaintiff examined one of the attesting witness of 

Ext.1 Md. Yeajuddin as PW-3. PW-3 deposed that the Ext.1 was executed in 

respect of tenancy of suit room on 18-01-2000 and Rs.1,00,000/- was taken as 

security and rent was fixed at Rs.1,500/-. He recognized his signature as 

Ext.1(g). He also recognized the signature of plaintiff and the defendant. The 

wife of the defendant also deposed as witness and she claimed that the 

tenancy agreement was executed between her husband and plaintiff and that 

the plaintiff never deposited Rs.1,00,000/- with her.  

 

17) Ld. Trial Court observed that defendant has not exhibited any 

partnership agreement, which he claimed to have existed between the parties. 

Ld. Trial Court also observed that during cross-examination of DW-1 he 

admitted that he has not submitted any Account Book of the partnership 

business from which it could have been presumed that it was a partnership 

firm. Ld. Trial Court further observed that during cross-examination of PW-3 a 

suggestion was made by the defendant side that Rs.1,00,000/- was deposited 

by the plaintiff as a partner. Hence, by giving this suggestion the defendant has 

in fact admitted that Rs.1,00,000/- was deposited by the plaintiff with him. 

Thus, Ld. trial court came to the conclusion that the plaintiff was successful in 
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proving that Rs.1,00,000/- was deposited by him as security to the defendant 

for being a sub-tenant. From Ext.1 it could be presumed that Rs.500/- from this 

security deposit was adjusted every month. Hence, issue No.3 was settled 

in favour of the plaintiff.   

 

18) Ld. Trial Court then discussed section 5(1)(d) of the Assam Urban Areas 

Rent Control Act & observed that it prohibits sub-tenancy without written 

permission from the landlord. In the present case, Tezpur Municipal Board is 

the landlord and the defendant created a sub-tenancy with the plaintiff without 

permission from Tezpur Municipal Board. Hence, the same is not lawful. Ld. 

trial Court also went through the Section 23 of the Contract Act, which provides 

that any agreement the object or consideration of which is forbidden by law is 

unlawful and therefore void. Therefore, such contract being void, it becomes 

not enforceable by Court the instance of either party. Money paid or goods 

delivered in pursuance to a illegal contract cannot be recovered except when 

one of the parties is innocent or when no more is done than the payment. As in 

the present case, the sub-tenancy was crated without obtaining written 

permission from Tezpur Municipal Board. The creation of the sub-tenancy was 

unlawful as the security money was paid by the plaintiff to the defendant in 

pursuant to a unlawful agreement, and the plaintiff was not an innocent victim. 

Hence, the plaintiff is not entitled to recover the security money from the 

defendant. This issue No. 4 was decided in negative and against the 

plaintiff.       

 

My decision and reasons thereof:  

19) As rightly discussed by ld. Munsiff, the evidences are amply clear that 
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there existed a sub-tenancy under the defendant and for which the plaintiff 

used to pay Rs.1000/- per month and the rest Rs.500/- was adjusted from the 

advance of Rs.1,00,000/- paid to the defendant. The plaintiff also proves the 

Tenancy agreement and the contents. Pertinent to mention that PW-2 is a 

witness to the said agreement. The defendant though claimed that Ext.1 is 

fraudulent and that there is actually a partnership agreement between the 

plaintiff & the defendant, however no such partnership agreement was 

produced before the Court nor the defendant could prove that Ext.1 was 

fraudulent, though the onus was on him once Ext.1 was proved by the plaintiff. 

Ld. Munsiff rightly observed that when the suggestion was given to PW-3 that 

Rs.1,00,000/- was deposited by the plaintiff as a partner, it implied that the 

defendant has in fact admitted to receiving the Rs.1,00,000/- from the plaintiff. 

Considering the fact that partnership couldn’t be prove but sub-tenancy was 

proved, hence, the logical conclusion is that the Rs.1,00,000/- was deposited 

by the plaintiff with defendant as advance. Hence, decision of ld. Munsiff in 

issue no.3 is not interfered with & it is held that the defendant took an 

amount of Rs.1,00,000/- from the plaintiff by executing an agreement. 

 

20) Coming to the decision of ld. Munsiff in issue no.4, I am in agreement 

that the tenancy agreement between the plaintiff and the defendant is invalid 

because sub-tenancy without the written permission from the landlord is 

prohibited u/s 5(1)(d) of the Assam Urban Areas Rent Control Act. When 

defendant created the sub-tenancy with the plaintiff no permission was taken 

from Tezpur Municipal Board. However, I’m not in consensus with ld. Munsiff’s 

view that this makes the Rs.90,000/- not recoverable from the defendant. The 

way the plaintiff cannot reap a benefit out of a invalid contract, similarly the 



Page 13 of 15 

 

defendant also cannot reap benefit from the same. Allowing the defendant to 

digest the Rs.90,000/- will amount to partiality and injustice towards the 

plaintiff. The plaintiff may not be eligible for interest or any other protections or 

benefits but he can definitely get his Rs.90,000/- back. Hence, decision of ld. 

Munsiff in issue no.4 is partially reversed and it is held that the plaintiff is 

entitled to recover the balance Rs.90,000/- from the defendant, but no other 

amount.  

 

ISSUE NO.5: Whether the plaintiff is entitled to the decree as 

prayed for?  

ISSUE NO.6: To what other relief the parties are entitled to?  

Decision by Ld. Munsiff in the impugned judgment:  

21) Ld. Munsiff had opinioned that considering the discussion in Issue no.4 

(Whether the plaintiff is entitled to Rs.1,17,900/- from the defendant?) it was 

held that the plaintiff is not entitled to any relief.  

 

My decision and reasons thereof:  

22) In this appeal the decision of Trial Court in Issue No.4 was partially 

reversed and it was held that the plaintiff is entitled to recover the balance 

Rs.90,000/- from the defendant, but no other amount. However, considering 

the fact that the suit is barred by limitation, as it appeared while discussing 

Issue No.7, it is held that the plaintiff is not entitled to the decree as prayed for 

& neither of the parties is entitled for any other relief. Decision of ld. Trial Court 

in Issue nos.5 & 6 is thus, not interfered with, however for grounds 

different from that of the Trial Court. 
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23) In view of the above discussions and decisions, even though the 

decision of ld. Munsiff in Issue No.4 was partially reversed, however, because 

of the suit being barred by limitation no relief to the plaintiff/appellant can be 

granted. Hence, I deem it fit not to interfere with judgment and Decree 

dated 30-09-2015 passed by the learned Munsiff No.1, Tezpur, in Money Suit 

No 23 of 2007. Hence, the appeal is dismissed and judgment and Decree 

dated 10-01-2014 is upheld.  

 

24) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 16th September’2016. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

       

(J. K Muru) 

Steno.     

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses: 

i PW-1    : Must. Sakian Khatun 

ii PW-2    : Murad Ahmed 

iii PW-3    : Yeajuddin Ansari 

       

Plaintiff Exhibits: 

i Ext.1  : Tenancy agreement 

ii Ext.1(a),(b),(c): Signature of plaintiff  

iii Ext.1(d),(e),(f): Signature of defendant (deceased) 

iv Ext.2  : tenancy agreement with Tezpur Municipal Board 

v Ext.3  : resolution taken by Tezpur Municipal Board 

vi Ext.4  : Account pass book (compared with original) 

vii Ext.5  : Income tax return form 

 

Defendant Witnesses: 

i. DW-1    : Md. Asraf Ali  

ii. DW-2    : Md. Sukur Ali 

 

Defendant Exhibits: NIL 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 


